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DECISION AND ORDER

I. Procedural History

The Petitioner initiated these adjudicatory proceedings on April 6, 1995 by issuing an Order to Show Cause
(“OTSC") pursuant to the Commission’s Rules of Practice and Procedure. 930 CMR 1.01(5)(a). The OTSC dleged
that Petruzzi & Forrester, Inc., (“Petruzzi & Forrester”) violated GL. ¢. 268A, 83(a) by providing certain gratuitiesto
Massachusetts Turnpike Authority (“MTA™) employee James Flanagan (“Flanagan®). Specificdly, the Petitioner
alleged that Petruzzi & Forrester violated 83(a): by giving to Flanagan a“free car”; and/or by giving to Flanagan a
seven month $2,000 interest-freeloan; and/or by forgiving Flanagan’s $2,000 debt (owed for thecar); and/or by giving
Flanagan a discount of $50 or more on the fair market value of the car.

Petruzzi & Forregter filed its answer on May 30, 1995, admitting that it had transferred a vehicle to Flanagan.
Pre-hearing conferenceswere held in this matter and in re James Flanagan (Docket No. 518) on May 8, 1995, August
18, 1995, August 29, 1995, and October 12, 1995, with Commissioner Gleason presiding.? At those conferences,
procedura issueswerediscussed primarily focusing on discovery and scheduling, aswell asthe possibility of settlement.

An adjudicatory hearing was held in this matter and in re James Flanagan on October 30, 1995, and November 8,
1995. At the beginning of thehearing on October 30, 1995, the Petitioner sought to have the Commission recognizethe
Answers of the Respondents as part of the record of the adjudicatory proceeding.

At the conclusion of evidence, the partieswereinvited to submit legd briefsto the full Commission. 930 CMR
1.01(9)(k). The Petitioner submitted its brief on December 11, 1995. Petruzzi & Forrester did not fileabrief.

Thepartiesweredsoinvitedto present their closing argumentsbeforethefull Commission. 930 CMR 1.01(9)(e)(5).
Closing arguments were heard on December 13, 1995. Petitioner presented its closing argument at that time as did
William Sullivan, Esg., on behalf of Flanagan. Petruzzi & Forrester did not present aclosing argument on December
13, 1995. Deliberations began in executive session on that date. GL. ¢. 268B, 84(i); 930 CMR 1.01(9)(m)(2).



Ddliberationswere concluded on January 17, 1996.

Inrendering this Decision and Order, each undersigned member of the Commission hasconsidered thetestimony,
evidence and argument of the parties, including the hearing transcript.?

Il. Findings
A. Jdurisdiction

Itisundisputed that at times relevant to the allegations of the OTSC, Flanagan wasa* state employee”’ withinthe
meaning of GL. c. 268A, §83(a).

B. Findingsof Fact

1. Petruzzi & Forrester is a congtruction company doing business in Massachusetts. Petruzzi & Forrester has
previoudy provided construction servicestothe M TA.

2. From 1979 until March 29, 1993, the M TA employed Flanagan asan Assistant Division Engineer. FromMarch
29, 1993, until August of 1994, when his employment was terminated, Flanagan was employed by the MTA in the
position of Construction Inspector.

3. MTA Assigtant Division Engineersdirect and participatein themonitoring of contractors and theinspection of
construction projectsto assure that plans and specifications are being properly implemented. Responsibilitiesfor the
positionincludethe preparation of recordsinvolving therecording of total quantities, paymentsand work performed.?

4. MTA Construction Inspectors monitor the activities of construction contractors to assure that plans and
specificationsareadhered to. Responsibilitiesfor the positioninclude measuring quantities of materialsand maintaining
adaily record of activities?

5. MTA Assigtant Division Engineersand Construction Inspectors, in carrying out their responsibilities, exercise
discretion and make decisionswhich affect thefinancia interests of the M TA contractorswhom they are overseeing.®

6. Prior to 1992, Petruzzi & Forrester was awarded two M TA construction contracts. Petruzzi & Forrester also
served as a sub-contractor with regard to an MTA paving contract.

7. Flanagan served asthe A ssistant Division Engineer with regard to aconstruction project at TurnpikeInterchange
11A, whichwas completed during theearly summer of 1990. Subsequently, Flanagan served astheAssistant Division
Engineer with regard to a construction project at the Turnpike Interchange 9 toll plaza during the summer and fall of
1990. During 1990, Flanagan d S0 served asthe Assistant Division Engineer with regard to apaving project at Turnpike
Interchange 9. With regard to each of the foregoing projects, Flanagan admitted that he supervised the work of
Petruzzi & Forrester.

8. OnDecember 12, 1992, the M TA awarded Petruzzi & Forrester arock excavation contract (#851-426) valued
at approximately onemilliondallars.

9. With regard to MTA contract #851-426, during the period of December 12, 1992, through March of 1993,
Flanagan held thetitle of Assistant Division Engineer but performed the functions of an “ office engineer”.

10. Hanagan'sfunctionswith regard to M TA contract #851-426 included assembling shop drawings, using qudity
control ledger numbersto prepare pay estimates and investigating extrawork orders.

11. A document entitled “Preconstruction Conference” which was prepared in the normal course of an MTA
construction project, indicated that Flanagan’srolein relationto M TA contract #851-426 woul d belimited to assembling
and reviewing shop drawings. However, in preparing pay estimates for the contract, Flanagan was in a position to
question and verify measurements which were supplied to him by the project inspector, Kevin Moriarty.¢

12. Withregardto MTA contract #851-426, Flanagan participated in the review of an extrawork order, resulting



inapayment to Petruzzi & Forrester of an additional $16,000, and in theresol ution of acontroversy concerning thebid
specifications.”

13. Inlate March of 1993, Flanagan approached Petruzzi and informed him that he wasinterested in purchasing
a car owned by Petruzzi & Forrester. The car, a 1989 Oldsmobile Cutlass Ciera with 119,000 miles, had been
previoudy used by a Petruzzi & Forrester employee who no longer worked for the company.

14. PriortoApril 6, 1993, Petruzzi & Forrester contacted Brookfield Motors and received an ord (by telephone)
estimate astothevaueof thecar Brookfield Motorsdid not inspect thecar in connectionwithitsoral estimate of the
car's value.

15. Although the car was not on the market, Petruzzi & Forrester agreed to sdll it to Flanagan for $2,000 after
receiving theoral estimatefrom Brookfield Motors.

16. OnApril 6, 1993, Flanagan and Petruzzi & Forrester signed abill of sale which stated that Flanagan had paid
and delivered $2,000 to Petruzzi & Forester for the car.

17. OnApril 22, 1993, Flanagan registered the car in hisname. On or about May 7, 1993, Flanagan dropped off
to Petruzzi & Forrester the license plates that were Ieft on the car when Flanagan took possession of it. The
M assachusetts Registry of Motor Vehiclesacknowledged receipt of the Petruzzi & Forrester license plateson May 11,
1993¢

18. Flanagan paid $215 in salestax to the Massachusetts Registry of Motor Vehicles asaresult of his purchase
of thevehicle.

19. BetweenApril 6, 1993, and November 5, 1993, Flanagan did not make payment of the agreed upon $2,000
purchase price. During the same period, Petruzzi & Forrester did not pursue payment for the car.

20. Petruzzi & Forrester understood that Flanagan could not and, therefore, would not pay for thevehicleon April
6, 1993. Inaddition, Forrester understood that Flanagan would pay for the vehicle sometime after April 6, 1993, but he
did not know when.

21. Forrester understood that Flanagan had an obligation to pay $2,000 for the car and he always intended for
Flanagan to pay that debt.Y

22. Subsequent toApril 6, 1993, Forrester put afolder containing information onthe sale of the car in his* suspense
file’.22 Because the time period following the transfer of the vehicle was Petruzzi & Forrester’s “busy season”,
however, Forrester never looked inthat file between April and November of 1993. Moreover, Forrester failed tofollow
up on the outstanding $2,000 debt owed by Flanagan because of the fact that he alone ran the office for Petruzzi &
Forrester without any support staff ¥

23. Atdl timesprior to November 5, 1993, Flanagan intended to pay Petruzzi & Forrester $2,000 for thevehicle#

24. On November 2, 1993, Massachusetts State Police Officer Walter Carlson went to the offices of Petruzzi &
Forrester to inquire about Petruzzi & Forrester’s sale of the car to Flanagan. Immediately thereafter Petruzzi &
Forrester telephoned Flanagan to inform him of the State Policeinvestigation.

25. On November 5, 1993, Flanagan paid Petruzzi & Forrester $2,000 for the car.

26. Between April 26, 1993 and October 5, 1994, Flanagan paid atotal of $3,322.90 for repairs to the vehicle
involving the battery, tires, starter, steering, hoses, transmission, ignition and brakes.®

27. Hanagan'srdationship with Petruzzi & Forrester was based solely on his official interaction with them asan
MTA employee®

I11. Decision



The Petitioner contends that Petruzzi & Forrester violated GL. c. 268A, 83(a). This section prohibits anyone,
otherwise than as provided for by law for the proper discharge of officia duty, from directly or indirectly, giving,
offering or promising anything of substantial value to any present or former public employee for or because of any
official act” performed or to be performed by such an employee.

We must therefore determine whether Petruzzi & Forrester gave Flanagan an item of substantial value, and if so,
whether the gift was for or because of any officia act performed or to be performed by Flanagan.

The term “substantia value’ is not defined in GL. ¢. 268A. In construing this term, both the courts and the
Commission have established a$50 threshold at which and above, agift will beregarded as of substantial value. See
Commonwesalth v. Famigletti, 4 Mass. App. 584 (1986) (a gift of $50 would be considered substantial within the
context of 83(b)); Commission Advisory No. 8 (Free Passes) (1985); EC-COI-93-14 (re-affirming Commission’s
use of $50 threshold in measuring substantial value). The Commission hasnot limiteditsapplication of 83 and the $50
threshold to cash gifts. Rather the Commission has found tickets, meals, loans (In re Antonelli, 1982 SEC 101) and
transportation valued at $50 or moreto beof substantial value. In contrast, gifts, discountsor mealsworth lessthan $50
have been trested as of nomina vaue. See In re Michael, 1981 SEC 59.

Here, the Petitioner alegesthat by not requiring Flanagan to pay $2,000 for the car after he had taken possession
of it, Petruzzi & Forrester gave Flanagan something of substantial value becauseit:

a) gave Flanagan a“free car”; or

b) had forgiven the $2,000 debt; or

¢) had given aninterest freeloan of $2,000 for seven months; or

d) had given adiscount of $50 or more on the fair market value of the car.
a Gift of a Car

The parties agree that Petruzzi & Forrester provided to Flanagan a 1989 Oldsmobile Cutlass Cierawith 119,000
milesonApril 6, 1993. Itisundisputed that Flanagan paid to Petruzzi & Forrester $2,000, the agreed upon salesprice,
on November 5, 1993. Thus, the Commission does not find that Petruzzi & Forrester provided to Flanagan a“free
car.

b. Forgiveness of Debt

The Petitioner contends that Petruzzi & Forrester gave to Flanagan something of substantial value because the
debt owed for the vehicle had been forgiven prior to the State Policeinvestigation. 1n other words, the Petitioner would
have us find that had the State Police not investigated the transaction, Petruzzi & Forrester would not have required
Flanagan to pay the $2,000 dekbt.

On this point, the Commission finds that the Petitioner has presented no direct evidence to demongtrate that
Petruzzi & Forrester had at any time forgiven the $2,000 debt. Based on the most obvious evidence, the fact that
Petruzzi & Forrester eventuadly notified Hanagan of the outstanding obligation (albeit after the State Policeinvestigation)
and the fact that Flanagan eventualy paid the previously agreed upon purchase price of $2,000, we conclude that
Petruzzi & Forrester did not forgive the debt. Moreover, even if we consider the Petitioner’s theory that, but for the
State Police investigation, Petruzzi & Forrester had already treated and would continue to treat Flanagan's debt as
forgiven, we do not find that the theory is supported by any direct evidence. Flanagan testified that, at all times after
receiving the car, he intended to pay the $2,000. Mr. Forrester also testified that there was no doubt in hismind that
Flanagan was under an obligation to pay the $2,000 agreed upon price. Thus, the only two parties who could give
definitive testimony with regard to the terms of the transaction provided testimony in contradiction to the Petitioner’s
allegation that the debt had been forgiven.

Further, wefind that the circumstantial evidence put forth by the Petitioner doesnot permit usto draw areasonable
inferencethat Petruzzi & Forrester had forgiven the $2,000 debt. In particular, the Petitioner has proven by undisputed
evidence the passage of a seven-month time period following the receipt of the car and before the payment of $2,000



was made. Moreover, the Petitioner established that the aforementioned payment occurred only after a state police
investigation concerning the car’s transfer had commenced.

In response, however, Petruzzi & Forrester arguethat they understood that Flanagan would not and could not pay
for thevehicleonApril 6, 1993. Forrester testified that it was hisunderstanding that Flanagan woul d be paying for the
car sometimelater. We have credited Forrester’stestimony that he put afolder containing information on the sale of
thecar in his“suspensefile’, but that because of time of year (their busy season), he never looked in that file between
April and November of 1993. Moreover, Forrester explained that his failure to follow up on Flanagan’'s payment
resulted from the small size of their office.

In summary, the Petitioner’s alegation that the debt wasforgiven by Petruzzi & Forrester issupported, at best, by
circumstantial evidence. However, wefind Forrester’ sexplanation concerning hisfailureto collect thedebt during the
seven month period credible. Thisexplanation rebutsthe Petitioner’ scircumatantia evidence. We, therefore, conclude
that the Petitioner has not proven by a preponderance of the evidence that the debt was forgiven.

C. Interest Free Loan

The Petitioner alleged that, evenif Petruzzi & Forrester intended eventually to require Flanagan to pay for thecar,
Petruzzi & Forrester provided aninterest freeloan of $2,000 for seven months. However, wefind that Petitioner failed
to meet itsevidentiary burden concerning thevalue of thealeged loan, thetype of loan provided, the prevailinginterest
ratefor an automobile loan at the relevant time, etc. Because we cannot make such determinations without evidence
before us, we cannot reasonably conclude that Petruzzi & Forrester provided something of substantia valuein the
nature of an interest free loan.

d. Discount

The Petitioner further alleged that Petruzzi & Forrester provided Flanagan with adiscount of $50 or more on the
fair market value of the vehicle. Wefind that the record isdevoid of clear and reliable direct evidence demonstrating
that the fair market value of the vehicle was $2,050 or greater.?

The Petitioner relies on circumstantial evidence asto the vehicle'sfair market vaue. In particular, the Petitioner
put forth the amount of salestax ($215) paid by Flanagan to the Registry of Motor Vehicles on his purchase of the
vehicle. Petitioner arguesthat the Commission may draw an inference from this evidence that, assuming asalestax
rate of 5%, the Registry believed the value of the car to be $4,300. However, the Petitioner presented no testimony or
documentary evidence as to how the Registry assesses the value of a vehicle for sales tax purposes. Forrester
testified that, based on his own inquiry of the Registry, that agency uses acomputer generated va ue which does not
takeinto account the condition or mileage of thevehicle. Theowner of thevehiclemay filefor an abatement if, dueto
the condition of the car, the actud value is believed to be less than that which is assigned to the vehicle by the
Registry.l? Because there was no evidence as to how the Registry’s values are arrived at, we cannot reasonably
draw an inference asto the fair market value of the vehicle based on the Registry’s collection of $215 in sdlestax.

Inresponseto the Petitioner’ sl egation, the Respondent contendsthat the $2,000 price paid for the car reasonably
reflected the fair market value of the vehicle. 1n support thereof the Respondent submitted the NADA Official Used
Car Guide for May, 1993, to demonstrate that a high mileage deduction of $2,500 would be applicable to a 1989
intermediate or personal luxury car with 115,000 to 130,000 miles.2 Therewasnot, however, any testimony or other
evidenceto demonstrate how this guide could be used to assess the actual or fair market value of the car in question.?
Additiondly, Flanagan submitted repair billsfor the vehicle which heincurred between 4/26/93 and 10/5/94 totalling
$3,322.90. Findly, Petruzzi & Forrester presented evidence that the depreciated “vaue of the car”, as shown on
Petruzzi & Forrester’s 1993 tax return, was $1,818. Asaresult, the company reported a taxable gain of $182 on the
sde. There was no testimony as to how the amount of depreciation was calculated athough the tax return was
prepared by a Certified Public Accountant.

We therefore find that the Petitioner has not put forth sufficient direct evidence of the fair market value of the
vehicle. Moreover, we do not find the circumstantial evidence sufficiently clear or reliable so asto permit usto draw
an inference asto the vehicle'sfair market vaue.Z Asaresult, we conclude that the Petitioner has not proven by a
preponderance of the evidence that Flanagan received a discount of $50 or more on the fair market value of the
vehicle



Because we conclude that the substantial value element of 83(a) has not been proven with regard to any of the
Petitioner’ salegations, we do not reach the question: was Flanagan, immediately prior tothetransfer of thevehicle, in
aposition to use his authority to affect Petruzzi & Forrester so that agift to him would violate 83(a).

TheCommission hasprevioudy found a83 violation wheregiftsand other thingsof substantial valuearegiven“for
or because of” the employee' sofficia actseven wherethereisno understood “ quid pro quo” or intent toinfluencethe
employee’s acts. The Commission will examine the relationship between the gratuity and the employee's officia
duties. The Commission hasprevioudy explained that

[a] public employee need not be impelled to wrongdoing as aresult of receiving a gift or gratuity of substantial
value, in order for aviolation of Section 3to occur. Rather, the gift may ssimply be atoken of gratitudefor awell-
donejob or an attempt to foster goodwill. All that isrequired to bring Section 3 into play isanexus between the
motivation for the gift and the employee'spublic duties. If thisconnection exists, the gift is prohibited. To allow
otherwisewoul d subject public employeesto ahost of temptationswhichwould underminetheimpartia performance
of their duties, and permit multiple enumeration for doing what employees are already obliged to do - agood job.
Sound public policy necessitates aflat prohibition sincethe aternative would present unworkable burdens of proof.
It would be nearly impossibleto provetheloss of an employee’ sobjectivity or to assign amotivationto hisexercise
of discretion. In re Michael, 1981 SEC 59, 68.

Inits Free Passes Advisory, the Commission announced that the application of 83 is not limited to instancesin
which matters are actualy pending before a public official, but includes prior or future official acts aswell. The
Commission created apolicy whereby it will infer a“for or because of” relationship between the gift and the recipient
wherethereisno prior socia or businessrelationship between the giver and the receiver, and wheretherecipientisin
aposition to use his authority in amanner which could affect the giver.

We note that in this case, we have found that Flanagan took actions in his officia capacity which affected the
interests of Petruzzi & Forrester. Furthermore, Dionne testified that there was alikelihood that Flanagan could have
again been assigned to a Petruzzi & Forrester contract after the transfer of the vehicle.

IV. Conclusion

In conclusion, the Petitioner has not proven by apreponderance of the evidencethat Petruzzi & Forrester gaveto
Flanagan something of substantial value in relation to the vehicle transaction. We therefore find that Petruzzi &
Forrester did not violate 83(a) of GL. c. 268A. Accordingly, this matter is now concluded.

DATE: January 17, 1996

¥ Commissioner Gleason was duly designated as the presiding officer in this proceeding. See GLL. c. 268B, 84(e).

2 Commissioner Gleason isnot asignatory to the Decision because histerm ended prior toitsissuance. He did, however, fully participate
in the Commission’s deliberations and decision in this matter.

¥ This finding is derived from a written job description for the position of MTA Assistant Division Engineer which was admitted in
evidence.

4 Thisfinding is derived from awritten job description for the position of MTA Construction Inspector which was admitted in evidence.
MTA inspector Kevin Moriarty’s testimony concerning his job responsibilities further supports this finding. Flanagan's testimony
concerning his role as a Construction Inspector a so supports this finding.

S Thisfinding issupported by the testimony of Ronald Dionne, MTA Division Engineer. Although on cross-examination, Mr. Dionnewas
challenged as to the extent of Flanagan’s responsibility with regard a particular contract involving Petruzzi & Forrester, we find Dionne
credible asto the general job responsibilities for the two MTA positions. Moreover, thisfinding is supported by written job descriptions
for the two positions which were admitted in evidence.

8 This finding is supported by the testimony of Ronald Dionne. Although Dionne admitted on cross-examination that Flanagan did not
givethefinal approval with regard to pay estimates or extrawork orders, we find Dionne credible with regard to the actual role played by
Flanagan on contract #851-426. We note that Flanagan admitted preparing the pay estimates.



7 This finding is supported by Ronald Dionne's testimony which we find credible.

¥ Forrester’s testimony as to the value placed on the car by Brookfield Motors was unclear.

¥ Thisfinding is based on Flanagan's testimony and several Registry of Motor Vehicles documents including a Plate Return Receipt.

W Thisfinding is supported by the testimony of Forrester. We note that Forrester was challenged on cross-examination concerning his prior
understanding of when Flanagan would pay for the car. However, we find Forrester credible in that he understood payment would be made
sometime after April 6, 1993, and that the exact time for payment was not scheduled.

Y Thisfinding is based on Forrester’s testimony which we find credible.

2 The"suspensefile’ apparently was mechanism intended to work as atickler system to remind Forrester of matterswhich would require his
future attention.

'We find Forrester’s testimony concerning hisfailure to pursue payment from Flanagan due to other more pressing concerns credible.

¥ Thisfinding is based on Flanagan's testimony which we find credible. The Petitioner’s introduction of evidence concerning Flanagan's
financial statusin 1993 does not prompt us to draw an inference contrary to thisfinding.

' Thisfinding is supported by the bills for these repairs which were admitted in evidence.
1 Hanagan testified that his relationship with Petruzzi & Forrester was purely business.
1« Officia act,” any decision or action in a particular matter or in the enactment of legidation. GL. c. 268A, §1(h).

B Astothefair market value of the vehicle, Forrester testified that hereceived an oral estimatefrom Brookfield Motors (prior toApril 6, 1993),
whichwashbasedin part on adeduction for high mileage somewherein the neighborhood of $2,500.” On crossexamination, Forrester, claiming
alack of clear memory, put the Brookfield Motors statement of the high mileage deduction at “$2,900 or whatever. . ..” Thetestimony was
unclear asto what value was actually placed on the car by Brookfield Motors. A written estimate from Brookfield Motors was admitted in
evidence. Thewritten estimate, prepared by Sales Representative Troy D. Kruzewski, was provided to Forrester in May of 1994 (more than
one year after the transaction) and states that the “average loan” using “April’s NADA officia used card guide” is $2,075 which includes a
mileage deduction of $2,200. However, wedo not credit the written estimate asreliable where therewas no evidence, other than the document
itself, asto how it was prepared or what the meaning of theterm “averageloan” isand how it relatesto the fair market value of aused vehicle.

19 There was no evidence as to whether Flanagan ever attempted to obtain an abatement and if he did not, the reason for that decision.

2/ A review of the record indicates that the document was admitted solely for the purpose of demonstrating a mileage deduction as opposed to
thevalue of thevehiclein question.

2V Becausethe car was not sufficiently identified, we are unableto determinewhich of several valuesprovided by the Guidewould be applicable
to the car in question.

2 For example, there was no expert testimony as to the fair market value of a 1989 Oldsmobile Cutlass Cierawith 119,000 miles.



